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IN THE MATTER OF: ). _
' ) U.S. EPA Docket No. CERCLA 9-2007-0002
) .
George AuClair, Jr. )
' : )
: _ ) UNILATERAL ADMINISTRATIVE
Proceeding Under Section 106(a) ) ORDER
of the Comprehensive Environmental )
Response, Compensation, and )
Liability Act of 1980, )
42 U.S.C. § 96006(a). )
' )

I. AUTHORITY '

This Unilateral Administrative Order ("Order") is issued. pursuant to th.e authority vested
in the President of-the United States by Section 106(a) of the Comprehensive Environmental
Response, Compensation, and Liability Act of 1'980, 42US.C. § 9606(a), as am_ended by the
Superfund Amendments and Reauthorization Act of 1986, and the Small Business Liability
Relief and Brownfields Revitalization Act of 2002 ("CERCLA"). The President delegated the
authority under CERCLA {0 the Administrator of the United States Environmental Protection
Agency ("EPA" or "Agency") by Executive Order 12586, January 23, 1987, 52 Fed. Reg. 2923,
and further delegated it to-the Assistant. Administrator for Solid Waste and Emergency Response
and the RegiQnal Administrators by EPA Delegation Nos. 14-14-A and 14-14-B. This authority
has been duly redelggated to the Branch Chief, Superfund Division, EPA Region 9 ("Branch

Chief"), by delegations dated September 29, 1997, and November 16, 2001.
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I PARTIES BOUND

1. "This Order shall apply to and be binding on George Stanley_P\qulair, Jr.
- (“AuClair”), herein referenced as “Respondent.” This Order shall be binding on Respondent and
any agents, officers, employees, successors and assigns. No chan ge_in ownership or operational
status will éltér Respondent’s obligations under this Order. Notwithstanding the terms of any
- contract or agreement, Respondent ié fesponsible for compliance with this Order and for ensuring
that its employees, contracfors, and agents céfnply lw'ith this Order. Respondent shall provide a
| copy of this Order to all contractors, subcontractors, and consultants that are retained by it to
perform the work required-by-this-Order within three (3) days aftér- the Effective Date of this- = - -
Order or within three (3) 'dé_y_s of retaining their services, whichever is later. |

2. Respondent may not convey ény title, easement, or other interest that they may
have in any propeﬁy comprising thq Site, as the term “Site” is defined below, without a provision
permitting the_cominuous implementation of the provisions of this Order. If Respondent wishes
to transfer any tille., easement, or other interest thét it may have in any property comprising the
Site, Respond'ent shall provide a copy of this Order to any subsequent owner(s) or succe_ssor(s)
before any ownership rights are transferred. In such case, Respondent shall advise EPA as soon
as practical prior to any anticipatéd_ transfer of iﬁterest.

I11. DEFINITIONS

3. Unless ofherwise expressly provided herein, the terms used in this Order that éré
defined in CERCLA or RCRA. orin regulations promulgated under CERCLA or RCRA, shall
have the meaning assigned to them in CERCLA, in RCRA or in such regulations. Whenever the
terms listed below areﬁ used in this Order, or in the exhibits attacﬁed hereto and incorporated

hereunder, the following definitions shall apply:




“Days” shall mean consecﬁtive caiendar days unless expressly.stated otherwise.
“Working days” shall mean consecutive calendar days other than a Saturday, Shnd;cly, or federal
holiday. In compuﬁng any périod of time under this Order where the last day would fall on a
Saturday, Sunday, or federal holiday, the period shall run until the close of blllsiness of the next
working day. |

“CERCLA” shall mean the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended by the Superfund Amendments aﬁd
Reauthorization Act of 1986 and by the Small Business Liability Relief and Brbwnfields

: Revitalizatjon Act of 2002‘,’»42. U.S.C.-§ 9601 et seq-

“RCRA" shall mean the Resource Conservation and Recovery Act (also referred

to as the Solid Waste Disposal Act), as amended, 42 U.S.C. Sections 6901, et seq.
| “Unilateral Order” or “Order” shall meén this Unilateral Administrative Order,

and any exhibits attached hereto, unless otherwise noted. In the event bf a conflict between this
Order and any exhibit, this Order shall control.

EPA shall mean the United States Environmental Protection Agency and any
successor departments. or agencies of the United States.

“BIA” shaﬂ mean the United States Debartment of Interior, Bureau of Indian
Affairs and any successor depai’tfnents or agencies of the United States.

“Tribal Council” shall mean the Tribal Council of the Torres Martinez Desert
Cahuilla Indian Community.

“National Contingency Plan” or “NCP” shall mean the National Oil and
Hazardous Substances Pollution Contingency Plan promulgafed pursuant to Section 105 of

‘CERCLA, 42 U.S.C. § 9605, codified at 40 C.F.R. Part 300.
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“Paragraph” shall mean a portion of this Order-identified by an Arabic numeral.
" “Response Action” shall be those s.pecific work items Respondent is required to
perférm at the Site pursuant to this Order, as set forth in Section IX of this Order.
: “Sectionf’ shall mean a polrti'on of this Ofder identified by a Roman numeral,
unless otherwise stated.
“Sité” shall mean the property idéntified at allotment 12A on the Torres Martinez
Desert Caﬁuilla Indian (“Torres Martinez”) Reservation in Riverside County, Califomia, in
addition to any associated personal proberty, such as motor vehicles, trailers, containers, and
other real property at -Which hazardous substances exist frém -operations at\ the-Site.or migration
from the July-2006 fire.
‘.‘State”‘ shall mean the state of California, and alll of its political subdivisions,
including the Department of Toxic Substances Control (“DTSC”).
“United States” shall mean the United States of America.
IV.  FINDINGS OF FACT
4. Site description
The Site was operated as a solid waste disposal site and may be currently accepting waste. -
In July-2006, a fire at thel Site consumed approximately 90% of the materials on the Site. Wastes
observed at the Site prior to the fire .included green waste, broken furniture, broken apbliances,
broken electronic waste, tires, clothing, food containers, product contaiﬁérs, broken toys, lead-
acid batteries, containers with unidentified liquid, used oil, miscellaneous trash, and large
quantities of préssure treated wood s_takes. Copper chromated arsenate (“CCA”) is used to make
pressure treated wood_. The Site is now cbvered with arsenic and ghromiﬁm contaminated ash,
partially combusted waste and new waste materials disposed of at the Site after the fire.
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The Site is on the Torres Martinez Indian Reservation and neighboring propérties
.priman'ly include residential and agriculturai uses. Part of the northwest corner of the Site is
fenced and occupied by Santillanes Towing and Salvage, owned and operated by Tony
Santillanes. Hazardous substances may have mi éra_ted from the Site after the July 2006 fire..

5. Site ownership and operation

‘The Site is on allotment land held in trust by the United States of America. The heir to
the allo£ment is AuClair. |

6. Release Characteristics

Hazardous substances at the Site-are distributed-on the land in the form of arsenic and -
chromiuni‘ contaminated ash. EPA sampled the ash from the disposal burn areas and confirmed
that it is demonstrates the characteristic of toxicity wifhin the meaning of 40 C.F.R. § 261.24,
and therefore is a hazardous waste under RCRA. These materials that EPA observed at the Site
also are “hazardous substances” as defined by Section 101(14) of CERCLA, ,42US.C. § .
9601(14), by meeting fequirementé set forth in 46 C.F.R. § 261.24. These hazardous substances
have remained at the Site since the fire of J uly 2006. Fire suppression run-off may have spread
hazardous substances throughout the Site, and fains and wind may continue to mobilize this
contamination. There is no security at thé Site. |

“Threats to public health or the environment stem from the significant potential for
releases due to rain and wind on the uncéntrolled contaminated ash at the Site. There is ;i
potential for the hazardous substances to leach into the groundwater. Persons living at or near
the Site may come into direct contz;ct with the hazardous substances. If wind or rain cause the
hazardous substances to mi grate off-site, there is an increased risk of direct exposure to ‘the
hazardous substances. The potential for continued releases from the Site creates an imminent
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and substantial threat of a release of hazardous substances at the Site, and endangerment to fhe
.public health or welfare or .thc environment.

The administrative record supporting this action is available for review at the EPA,
Region 9 offices located at 75 Hawthorne Street, San Francisco, California.

V. CONCLUSIONS OF LAW

7.l | The Site is a “facility” as.th‘at term is defined in Section 101’(9) of CERCLA, 42
U.S.C. § 9601(9). | | | |

8. . AuClair is a “person” as that term is defined in Section 101(21) of CERCLA, 42
U.S.C. § 9601(21), and Section 1004(15) of RCRA, 42 U.S.C: § 6903(15). - ~ -~ - -

9. AuClair is a person lwhose past or prés.en’t handling, storage, treatment,
transportation or disposal of "solid wastes" or “hazardous wastes” as defined by Sections 1004(5)
and 1004(27) of RCRA, 42 U.S.C. §§ 6903(5) and 6903(27), and 40 C.F.R. § 260.10, has
contributed and is contributing to a conditibn which may present an imminent and s_ubstan\tial
. endangenﬁent’to health or the enQironment. | | .

10.  AuClair is the owner of the Site. Accordingly, Respondent is “liable” within the .
meaning of Section 107(a) of CERCLA, 42 U.S.C. § 9607(a)(1), and is subject tp this Order
under Section 106ta) of CERCLA, 42 U.S.C. § 9606(a).

11. Arsenic aﬁd chfom’ium are “hazardous substances” as that term is defined in
| Section 101(14) of CERCLA, 42 U.S.C. § 9_60.1(14)'._ Hazardous sﬁbstances disposed, leaching,
escaping or threatening to leach or escape from the Site constitute a “releasg:,” as that term is
defined in Section 101(22) of CERCLA, 42 U.S.C. § 9601(22).

12. The actual or threatened releas\e of hazardous substances from the Site constitutes.

an imminent and substantial endangerment to the public health or welfare or the environment,
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within the meaning of Section 106(a) of CERCLA, 42 U.S.C. § 9606(a).
| VI. DETERMINATIONS

Based on the Findingé of Fact and the Conclusions of Law stated herein, EPA has made
the following determinations: | |

13. -' That an actual or thre.atened release of hazardous sub'stances_from the Site
presents an imminent _aﬁd substantial endangerment to the public health or welfare or the
environment. |

14.  That conditions at the Site constitute a threat to public health or welfare or the
environment based onicbnsideration of the factors stated in the NCP at 40 C.F.R. § 300.41-5(-b),---
and that the actions required by this Order are necessary to protect the publié health or welfare or
the environment. |

15.  Thatthe actipns required by this Order, if properly performed, will be consisteﬁt
with the NCP, and are appropriate to protéct the public health or welfare or the environment.

16.  .The actions fequired by this Order are ne;:eésary to mitigate any imminent and
substantial endangerment created by the treatment, handling, storage or disposal of solid or
hazardous waste at the Site.

VIL NOTICE TO THE TRIBE AND STA’i‘E

17. Pursuant to Section 106(a) of CERCLA, 42 U.S.C. § 9606(a), EPA has notified

the T0rre§ Martinez Tribal Council and the State of California of the i.ssuance of this Crder by
_providing copies of this Order.

VIII. EFFECTIVE DATE

18. This Order is deemed effective on receiptl(the “Effective Date”), unless a
conference is requested as provided herein. If such a conference is .requested, this Order shall be
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effective the second day following the day of such conference unless modified in writing by
.EPA. _ |
IX. ORDER
19. .. Based on the Findings of Fact, Conclusions Qf Law, and Determinations, EPA

hereby orders Respondent to perform the specific work set forth below under the direction of the

EPA On Scene Coordinator (“OSC”), as designated in Section XIV, and to comply with all
requirements of this Order until EPA provides notice that the Response Action is complete.

A. Work to be Performed

20. -~ Respondent shall immediately restrict access to the Site and, for the duration of -
~ the response action required by this Order, Resp(;nd'ent shall not al_low any matérials, equipment,
or .aﬁy personal property to be removed from or brought onto the Site without prior EPA
.approval. |

21.  Respondent shéll immediately refrain from any activity at the Site that could
affect or in any way disturb the ash materizﬂs at tﬁe Sitg without prior EPA approval for the
specific activity planned.

22.  Within five (5) days of the Effective Da£e of this Order’, the Respondent shall |
provide EPA_with'ddcumentation that adeQUately demonstrates Respondent’s financial ability to
complete the work to be performed pursuant to thié Order. Examples of adequate financial
documentation that EPA may accept include, but are ﬁot limited to, a'signed contract or
guafantee on the part of the Respbndent’s contractor that it will corﬁplete the work to be .
performed, a letter of credit from a financial institution, or an escrow account for the value of the
work to be perfdrmed.'

23. \_ Within ten {10’) days after the Effective Date of this Order, Respondent shall
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' submii to EPA for approval, a Work Plan and schedule for installing a fence and signs arog_nd the
perimeter Qf. the Site to prei/ent imauthorizeci accesé. The Work Plan should include information
on installation on the nortil, soutii, east and west property lines of the AuClair dump site, a
miniLim of eight (8)‘all weather signs measuring 3 feet by 2 feet, in botil English and Spanish, |
identifying the name of the 'facility and stating:

NO DUMPiNG OR BURNING ALLOWED

.RESTRICTED ACCESS - NO TRESPASSING

FACILITY HANDLES MATERIALS THAT MAY

BE HARMFUL TO HUMAN HEALTH

| PROHIBiDO TIRAR O QUEMAR
PROHIBIDO ENTRAR O TRASPASAR -
LA FACILIDAD MANEJA MATERIALES
QUE PUEDEN AFECTAR.LA SALUD HUMANA

24, Within fourteen (.14) days after the Effective Date of this Order, Respondent shé_!l
~ submit to EPA for'approv'al, a Work Plan for the removal of hazardous substances from the Site.
The Work Plan shall provide a conéise despription of» th¢ activities to be conducted to comply
with the requirements of this Order, and shall include a proposed schedulei for: implementing and
completing such activities. The Work Plan shall comply with the guidelines for preparation
provided in Paragraph 25, below, and at a minimum, shall require the Respondent t(i perform
and-complete the following removal activities within forty (40) days a.fter EPA épproves the
Work Plan pursuant to Paragraphs 25 and 28 of this. Order.

A) Perform air monitoring and sampling in accordance with Occupational Safety and

Health Administration (“OSHA”) regulations d.uring all phases of the removal



action, especially when there is a potenti.al for airborne releases of toxic air
contaminants. Use operational coﬁtrols such as dust containment or suppression
to abate fugi.tive dust emissions;

B) Assess building structures, soil aﬁd pavement for contamination and remove any
remaining grosslylcontaminated equipment, str_uctufes, residue, soil ar_ld debris for
proper disposal or other disposition; and -

C)  Provide EPA with copies of all documentation relate_d to off-Site disposal or _oth_er
disposition of wastes including, but not limited to, manifests, waste profiles and

- analytical data and disposal costs.

25.  The Work Plans required in.Paragl.'aphs 24 shall be reviewed by EPA, which
may approve, ciisapprovE, reqtﬁre revisions, or modify the Work Plans. Once approved, the
Work Plans shall be deemed to be inéorporated into and made a fully enforceable part of this
Order. Respondent shall implement each W_ork. Pian as finally approvéd by the EPA. In addition
to the reqﬁirements listed in Paragraph 24, the Work Plan shall include: |

A) A Health & Safety Pl.z_m, prepared in accordance with EPA’s Superfund Standard

Operating Safety Guide, dated June 1992, which complies with all current OSHA

regulafions applicable to Hazardous Waste Operations and Emergency ResponSe, 29

| C.F.R. Part 1910. Respondent shall incorporate all changes to the Health & Safety Plan
recommended by EPA and implement the Health & ngety Plan throughoﬁt the
“performance of the removal action; and
B) A Quality Assurance Project Plan (“QAPP”) that is consistent with EPA Guidance
- for Quality Assuraﬁce Project Plans (EPA QA/G-5); Preparation of a U.S. EPA Region 9
| Field Sample Plan for EPA-Léad Superfund Projects (Document Control Nb.': 9QA-05-
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- 93); cnd Guidance for ihe Data Quality Objectives Process (EPA QA/G-4).

26 Respondent shall provide EPA with a written report on completion of the
transportaiion of hazardous substances or wastes for disposal or recyfc_ling. This report should
’ .contain a summary of the activities to comply with this Order. Within fifteen (15) days after
coinpleting-tiie- Résponse Action, Respondent shall provide EPA with this final summary report,
which also shall include all invoices submitted by contractors (which shall identify specific work
i)erfonned), and copies of all analytical data generated during the responsc action.

27. . Al dochinents, including .teci.mical reports and other correspoiidchce to be
- submitted by Respondent pursuant to this Order, shall be sent-by'over—night- mail to the following -

addressees or to such other addressees as EPA hereafter may designate in writing, and shall be

. deemed submitted on the date received by EPA.

Jason Musante, Federal On-Scene Coordinator
EPA, Region 9

USEPA Southern California Field Office

Los Angeles, CA 41850 .

(213) 244-1821

Respondent shall submit two (2) copies of each document to EPA.

28. EPA shall review, comment, and approve or disapprove each plain, report, or other
deliverable submitted by Respondent. All EPA comments on draft deliverables shall be
incorporated by the Rcscondciit. 'EPA shall notify Rcspondent in writing of EPA's approval or
disapproyal of a final deliverable. In the event of émy disapproval, EPA shall specify the. reasons
for such disapproval, EPA's _required modifications, and a time frame for submission of the
revised report, document, or deliveréble. If the modified report, document or deliverable is ageiin
| disapproved by EPA, EPA firct shall iiotify the Respondent of its disapproval of .the resubmitted
- Teport, document, or delive_r‘able, and then may draft its 0wh report, document or deiiverable and
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incorporate it as part of this Order, may seek penalties from Respondent for failing to comply
-w'ith this Order, and may conduct the remaining work required by this Order and seek to recover
cQsts from the Respondent.

29. = qu purposes of this Order, EPA's authorized representatives shall in?:]ude, but not
be Iilmited té, consultants and contractors hired by EPA to oversee the activities required by thié
* Order.
| B. Selection of Contractor(s) and Subcontractor(s)

30.l All work performed by or on behalf of Respondent pursuant to this Orc{er shall be
- performed by qualified individuals or contractors with .expenise in h‘aiardous ‘waste site
investigaiion or remediation, unless agreed otherwise by EPA. Respondent shall, within ten (10)
days after the Effective Date of this.Order; notify EPA.in writing of the namé, title and
qﬁalifica;ions of the individual(s) who will be responsible for carrying out the terms 61” this
Order; .and the name(s) of any contractor(s) or subcontractor(s). The qualifications of the
persons, contractors, and subcontractors undertaking the work for Respondent shall be subject to
EPA review and approval.

3-1‘. If EPA disapproveé-qf any person's or contractor's technical or_work;experience
qualifications, EPA will notify the Res_pondent in writing. Respondent shall, within five (5)
‘working days of Respondent’s receipt of EPA's written notice, notify EPA of the identity and
quaiifications of the replacement(s). Shoﬁld EPA disapprove of the proposed reblacerﬁent(é),
Respondent shall be deemed to have failled to comply with the Order.

.32. Respondent may propose to change the individual(s), contractor(s), or
subcontractor(s) retained to direct and supervise the work required by this Order. If Respondent
wiéhes to propose such é change, Respondent shall notify EPA in writing of the name, title, and
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qualifications of the proposed individual(s), proposéd contractor(s), or proposed' subcontractor(;),
and such individual(s), contractor(s) or subcontractor(s) shall be subject to approval by EPA -in.
accordance wifh the.te_rms of Paragraphs 30 and 31, above. The naming of any replacement(s)
by Respondent shall not extend any deadlines réquired by this Order nor relieve Respondent of
any obligations to perform the work required by this Order.

| 33.  Respondent shall notify EPA of the respective field activities at least twenty-four
(24) hours before initiating them so that EPA may adequateiy schedul_e oversight tasks.

34. Respondent shall submit td EPA a éenification that Respondent or Respondent’s -
cbntractqr(s) and subcoﬁtractor(s) .have adequate insurance coverage or other ability, subject to
approval éf EPA, to compensate' for liabilities for injuries or démages_to persons or propérty that
may result f(om the activities to be conducted by or on.behalf of Respondent pursuant to this
Ordef. Adequate insurance shall include comprehensive general liability insurance and
| automobile insurance with:limits of one million dollars, combinéd single limit. If Respondent
demonstrates by evidence satisfactory to EPA that .any contractor or subcontractor maintains
insurance equivalent to. that deséx‘ibed above, or insurance covering the same. risks butin a llesser _
amouﬁt, then Responden-t need provide only that portion of the insuran.ce described above that is
not méinta_ined by such contractor or éubcéntractor. Respondent shall ensure that such insurance
or indemnificatign is maintained for the duration of performance of the work required by this
Order. Respondent shall ensure that the United States is ﬁamed as an additional insured on any

such insurance policies.

C. General Provisions:
35. All work required by this Order shall be conducted in accordance with:
CERCLA; the NCP; EPA Region 9 “Guidance for Preparing Quality Assurance Project Plans for
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Superfund Remedial Projects” (EPA,.Novvembe'r 1992); any final amended or superseding
_ .v_e_rsions of such documents providéd by EPA,; other applicable EPA guidance documents; any
Work Plan or individual components approved pursuant to Paragraph 25 of this Order; and any
report, document or deliverable prepared by EPA because Respondent failed to coxﬁply with this
"Order.

36. . All plans, schedules, and other reports that require EPA's approval and are
required.to be submitted by Reépondent pursuant to this Order shall, after approval by EPA, be
incorporated into and enforceable under this Order. |

37. - EPA will overseé Respondent’s activities as specifiedin' Section 104(a)(1) of =~
CERCLA, 42US.C. § 9604(a)(11'). Respo.ndent shall support EPA's initiation and -
implementation of activities needed to carry out its oversight responsibilities. Respondent also
shall coéperate and coordinate the performance of all work required to be performed under this
Order with all other work being performed at the Site, including work performed by EPA, the
Tribe, t‘he State, or any other party performing work at the Site with the approval of EPA.

38.  Respondent shall undertake all actions required by this Order in accordance with
the requirememso_f all apglicable local, state, tribal, and federal laWs and régulations unless an
c;(émption frbm such requirements is specifically provided undef CERCLA or uﬁless the

Respondent obtains a variance or exemption from the appropriate governmental authority.

X. NOTICE OF INTENT TO COMPLY
39. .- Respondent shall, within two (2) working days of thé Effective Date of this Ordér,
provide. written notice.to EPA of Respondent’s irrevocable intent to cémply with this Order.
Failure to respond, or failure to agree to comply. with this Order, shall be de_emed a refusal to
comply with this Order.
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XL  OPPORTUNITY TO CONFER

40. Respondent may, within two (2) workjng days of receipt of this .Order, request a
conference with the Section Chief of the Emergency Response Section in the Response, Planning
5nd Assessment Branch in thé EPA Region 9 Superfund Division,-or whomever the Section
Chief may designate. If requested, the conference shall occur within five (5) déys of the request,
unless extended by mutual agreement of the Parties, at EPA's Regiénal Office, 75 Hawthorne
Street, San Francisco, California. |

41. .At any conference held pursuant to .Respond.ent’s request, Respondent may appear
in person, or be represented by an attorney or other representative. - If Respondent desires such a -
confcreﬁce, Respondent shall contact Letitia D. Moore, EPA Attorney Advisor,.at (415) 972-
3928, o

42.  The pmpose. and scope of any such conference held pursuaﬁt to this Order shall be
limited to issues involving the implementation of the Response Action required by this Ofder apd
the extent to which Respondent intends to comply with this Order. If such a conference is he]d,
Respondent may present any evidence, arguments or comments ;egarding this Order, its
applicability, any factual determinations on which the Order is basgd, the appropriateness of any
action that Respo_ndent is ordered to take, or any'other relevant and material issue. Any éuch
evidence, arguments or comments should be reduced to writing and submitted to EPA Within
three (3) days following the conference. This conference is not an evidentiéry heaﬁng, and does
not constitute.a proceeding to challenge this Order. It does not give Respondeﬁt a right to-seek
review of this Order, or to s.eek resolution of potential liability, and no official record of the
conference will be made. !f no conference is fequested, any such evidence, arguments or
comments must be submitted in writing within three (3) days following the Effective Date of this
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Order. Any such writing should be directed to Letitia D. Moore, ét the followin'g address:

Environmental Protection Agency

75 Hawthorne Street, ORC-3

San Francisco, CA 94105

43.  Respondent is hereby placed on notice that EPA will tai<e ény actidn that may be ’

‘necessary in the opir_l.ion of EPA for the protection of public héalth and welfare and th¢
environment, and Respondent may be liable for _the costs of those acﬁons under Section 107(a) of
CERCLA, 42 U.S.C. § 9607(a).
XII. ENDANGERMENT AND EMERGENCY RESPONSE

44.  In the event of any action or occurrence during the performance of the wori('that '
causes or threatens to cause a refease of a hazardous substance or that may present an immediate |
threat to public health or welfare or the envir_onment, Respondent shall immediately take all
appropriate action(s) to prevent, abate, or minimize the threat, and shall immediately notify
EPA's primary OSC, or, if the primary OSC is unavailable, EPA's alternate OSC, as designated
below in Paragfaph 50. If neither of these persons is available, Respondent shall notify the
EPA Emergency Response Unit, Region 9, by calling (800) 300-2193. Respondent shall take
such .a.ction(_.s) in consul;ation with-EPA's OSC and in accordance with all applicable proQisions
of this Order, jnélﬁding but not 'limifed to the approved Health & Safety Plan.-

| 45. Nothing in the preceding Paragraph shall be deemed to limit any authority of the
United Stétes to take, direct,,or order .all appropriate action to protect'hum_an health and the
environment or to prevent, abate, or minimize.an actuai of threatened release of hazardbus
substances at or from the_: Site. |
XIII. MODIFICATION OF WORK REQUIRED

46.  In the event of unanticipated or changed circumstances at the Site, Respondent
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shall notify the EPA OSC by telephone within twenty-fo.ur (24) hours of discovery of the
unanticipated o.r_changed circumstances. This verbal notification shall be followed by wri&en
notification postmarked nb.la.lter than within three (3) days of discovery of the unénticipated or
éhanged circumstances.

47.  The Braﬁch Chief may determine that in addition to the tasks addressed herein,
additional work may be required to address the unanticipated or changed circumstances referred
‘to in Paragraphs 44 and 46. _Whe_re .consi;tent with Section 106(a) of CERCLA, the Branch '
Chief méy direct, as an amendment to this Order, that Respondent perform these tasks in addition
to those required herein. Respondent shall implement the additional tasks that the Bran’ch Chief
identifies. ".l“hc.ad-ditional work shall be completed accdrding to the standards, specifications, and
scheduleé set forth by the Branch Chief in any.modifications to this Order. .

XIV. DESIGNATED PROJECT MANAGERS

48. EPA desigﬁates Jason Musante, an employee of EPA'Region 9, as its primary
OSC and designated representative at the Site, who shall have the authorities, duties, and
responsibilitig:s vested in the OSC by .the NéP. This includes, but is not limited to, the authority
to halt, modify, conduct, or airect any 'tésks required by this Order or undertake the Response
Action (or portions of the Response Action) when conditions at the Site present or may present a
threat to public health or welfare or the environment as set forth in the NCP., Within two (2) days
of the Effective Date of this Order, Respondent shall designate é Project qurdinator who shal.l
be responsible for overseeing Respondent’s implementation of this Order. To the maximurr-l.
extent possible, all oral communigatio’ns between Respondent and EPA concerning the activities
performed pursuant to this Order shéll be directed thrbﬁgh EPA's OSC and Respondent’s Project
Coordinator.. All documents, iﬁcludin g progress and technical reports, _approvals,.an'd other
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corresﬁond_ence concerning the activities performed pursuant to the terms and conditions of this
Order, shall.be delivered in accordance with Paragraph 27, aBove.

49.  EPA and Respondent may change their respective OSC and Project Coordinator.
Notification of such a change shall be made by notifying the other.party in writing at ieast five
(5) days prior to the change, exéept in the c#se of an émergency, in thch case notification shall
be made orélly followed by written notification as soon as i)ossible.

50, Consistent with the provisions of this Order, the EPA designates Pete Guria as an
alternate OSC, in the leven-t Jason Musante is not present at the Site or is bthefwise unavailable.
* During such times, Pete Guﬁa shall have the authority vested in the OSC by the NCP, as set forth
in Paragraph 48 abéve. |

51.. The absence of the EPA OSC from the Site shall not be cause for»the stoppage of
work. Nothing iﬁ this Order shall limit the authority of fhe EPA OSC under federal law.

| XV. SITE ACCESS

52. Respondent shall permit EPA and its authorized representatives, including its
contractors, to have access at all times to the Site té monitor any éctivity conducted puréuant to _
this Ordef and to conduct such tests or investigations as EPA deems necessary. Nothing iﬁ this
Order shall be deemed a limit on EPA'S authority und.er federal law to gain access to the Site.

53.  To the extent that Respondent requires access to property othef than property that
Respondent may 'ov?n to carry out the terms of this Order; Respondent shall, within a réasonable |
time to implement the reéuirements of this Order, obtain access for: EPA, its c.ontractors,
oversight officials, or other authorized representatives; Staté oversighlt officials or contractors;
and Respondent and his authorized representatives. If Respondent fails tb gain access within the
time pen'_od necessary to implement the requirements of fhig Ord¢r, Respondent shall continue to

18



use best efforts t§ obtain access until access is gfanted. For purposes of this Paragraph, “best
| efforts” inclyde; but are not limited to, the payment of money as consideration for access. If
access is not provided within the time referenced above, EPA may obtain access uhder Sections
_ 104(e) or 106(a) of CERCLA and recover any costs incurred pursuant to Section X VI of this
| Ordef.' |
XVI. REIMBURSEMENT OF OVERSIGHT COSTS
54.  Respondent shall reimburse EPA, on wﬁtten demand, for all response.costs
incurred by the United States in overseeing Respondent’s implementa't.ion. of the requirements of
this Order, unless otherwise exempted from this requirement by fecieral law. EPA may submit to
: Respondent on a periodic basis a bill for all response costs.incurred by the United States with
respect to this Order. Respbndent shall, within thirty (30) days of receipt of the bill, remit by
cashier’s or certified check for the amount of those costs made payable to the "Hazardous
Substance Superfund,” to the following address:
U.S. Environmental Protection Agency
Region 9 Superfund '
P.O. Box 371099M
Pittsburgh, PA 15251
Respondent shall send a cover letter with any check énd the letter shall identify the AuClair
dump site by name and ﬁake reference to this O"rder‘, including the EPA docket number stated
above. Respondeht shall send notification of any amount paid, including a photocopy of the
check, simultaneously io the EPA dSC.
55. Interest at the rate established under Section 107(2_1) of CERCLA shall begin to

accrue on the unpaid balance from the due date of the original demand notwithstanding any

dispute or objection to any portion of the costs.
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XVIL. DELAY IN PERFORMANCE
56. Any delay in the performance of ahy'requirement of thié Order that, in the EPA's
sole judgment and discfeticm, is not propetly justiﬁed by Respondent under the terrﬁs éf this
Section shall be considered a violafion of this Qrdef. Any delay in performance of any
reQuirement of this Order shall not affect any othér obli gafion of Respondent under the terms and
conditions of this Order.
57.  Respondent shéll notify EPA of any delay brv anticipated delay in performing any
requirement of this Order. Such notification shall be made by telephoﬁe to EPA's brimary OSC
- within twenty-four (24) hours after Respondent first knew or should have known that a delay
might occur. Respondent shall édopt all reasonable measures to avbid or minimize any such
~ delay. Witi]in three (3) days after notifying EPA by teiephonc, Respondent shall provide wﬁtten
notification fully describing th¢ nature of thé delay, any justification for delay, any reason why
Respondent should not be held strictly accountable for faiiling to comply with any relevant
requirements of this Order; the méasures planned and taken to minimize the delay, and a
scheduie for implementing the measures that will be taken to miti gate the effect of the delay.
Increased costs or expenses gssociated_ with implementation of the activities called for in this
Order are not jﬁstifications; for any delay in performance. |
38. If Respondent is unable to perform any activity or submit any document within the
time required under this Order, Respondent may, prior to the expiration of the time, request an
extension of time in writing. The extension request shall include a justificatioh for the delay.
.The submission of an extension request shall not itself affect or extend the time to perfomi any of
Respondeﬁt’s obligations under this Order.
-59.  If EPA determines that good cause exists for an extension of time, it may grant a
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réquest made by Respondent pursuant to Paragraph 58 above, and specify in writing to
Respondent the new schedule for completion of the activity or"submission of the dooumont for
* which tho extension vizas requested.
XVIII. RECORD PRESERVATION

60.  Respondent shall maintain, during the pondency of thi.s Order, and for a minimum
of five (5) years after EPA providés notice to Respondent that the work has been completed, a
: denository of the records and documents réquirod to be prepared under this Order. In addition,
Respondent shall retain copies of the most recent version of all documents that relate to
hazardous substances at the Site and that are in Respondent’s possesoion or in the possession of
Respondent’s employees, agenté, contractors, or attorneys. After this five-yeér period,
Re_spondent shall notify EPA allt.least thirty (3O)Idays before the documents are scheduled to be
destroyed. If EPA so requests, Respondent shall provide these documents to EPA.

- XIX. ENFORCEMENT AND RESERVATIONS

61.  EPA reserves the right to bring an action against Respondent under.Section 107 of

| CERCLA, 42 U.S.C. § 96t)7, for recovery of any'response costs incurred by the United States

related to this Order or otherwise incurred at the Site and not reimbursed by Respondent. This
reservation shall inciude but not be limited to past costs, direct costs, indirect costs, the costs of

| oversight, and the costs of compiling the cost documentation to support oversight costs, as well
as accrued interest as provided in Section 107(a) of CERCLA, 42 U.S.C. § 9607(a).

62. Notwithstanding any other provision of this Order, at any time during the
Response Action, EPA may perform its own stu.dies, coniplete the Response Action (or any
portion of the Response Action) and seek reimbursement from Respondent for its costs, or seek
any other appropriate relief.
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63. Nothing in this Order shall preclude EPA. from.takjng‘any additional enforcement
action, including modification of this brder or issuance of additional 'Orders,.or additional
' remedial or removal actions as EPA may deem.necessary, or from requiring Respondent in the
future to perform additional activitiés pursuant to CERCLA., 42US.C.§ 9606(a); et seq., or any
other applicable law. Respondent may be liable under CERCLA Section 107(a) for the costs of
any such additionél actions.

64.  Notwithstanding any provision of this Order, the United States hereby retains all
of its infoﬁnation gathedﬁg, inspectio'n and enforcement authorities and rights under CERCLA,
RCRA, or a_ﬁy éther applicable statutes or regulations.

65. -Notwiths_tar.ldingﬁrc':ompliance witﬁ the terms of this Order, including the
completion of the EPA-approved Response Action, Respondént is not released from liabi.lity, if
any, for any enforcement actioﬁs beyond the terms of this Order taken by EPA.

66.  EPA reserves the r1 ght to take any enfé)rcement action pursuant to CERCLA or
any other legal authority, including the right to seek injunctive relief, monetary penalties, reim-
bursement df tesponse costs, and punitive damages for any violation of law or this Ord_er:

| 67. EPA exf;ressly reserves all rights and defenses that it may have, including the
‘EPA's right both lto -disapprove of work performed by Respondent and to request Respondent
perform tasks in addition to those detailed in Section IX of this Order.

" 68. This Order does not release Respondent from any claim, cause of action or
demand in law or equity, including, but not limited to, any claim, cause of action, or demand that
lawfully may be asserted by representatives of the United States, the Tribe or the State.

69.. '~ No informal advice, guidance, suggestions, or comments by EPA regarding
reports, plans, specifications, schedules, and any other writing submitted by Respondent will be
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construed as relieving Respondent of any obligation to obtain such formal approval as may be
required by this Order.

XX. SEVERABILITY

70. Ifany provisibn or authority of this Order or the application of this Order to any
circumstance is held by a court to be invalid, the application of such provision to other
circumstances and the remainder of this Order shall not be affected thereby, and the remainder of

. this Order shall remain in force.

XXI. DISCLAIMER

71. The United States, by issuance of this Order, assumes no liability for any injuries
or damages to persons-or properlt'y resulting from acts or omissions by Respondent, or
Respondent’s employees, agents, SUCCessors, assign.s, contractors, or consultants in carrying out
any action or activity pursuant to this Order. Neither EPA nor the United Statés shall be held as a
party to any.contract entered into by Respondent, or Respondent’s employees, agents, successors,
assigns; contractors, or consultants in carrying out any action or activity pursuant to this Order.
This Order does not constitute a pre-auéhorization of funds under section 111(a)(2) of CERCLA,
 42US.C.§9611(a)2). |

XXII. PENALTIES FOR NONCOMPLIANCE

72. Resp‘ondént is advised pursuant to Section 106(b) of CERCLA, 42 U.S.C.
§ 9606(b), that violation of this Order or subsequent failure or refusal to comply with this Order,
or any portion thereof, may subject Respondent to a civil penalty of up to $32,500 per day for
eaéh day in which such violation occurs, or such failure to comply continues. Failure to comply
- with this Order, or any portion thereof, also may sulbject.Respondent to liability for punitive
damages in an amount three times the amount of any cost incurred by the gov_emmerit as a result
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of the failure of Respondent to take proper action, pursuant to Section 167(0)(3) of CERCLA, 42
U.S.C. § 9607(c)(3). |

| XXIH. TERMINATION AND SATISFACTION

73.  The provisions of this Order shall be deemed satisfied on Respondent’s receipt of
written notice fro@ EPA that Respondent has demonstrated to the satisfactic_)ﬁ of EPA tha£ all of
the terms of this Order, including any additional tasks that EPA hés determinéd to be necessary,
have been completed.

Unilateral Administrative Order ~ CERCLA 9-2007-0002

IT IS SO ORDERED:

UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

)
i

y . |
By, __Aédtet | ;,24«“—4-”* ~ Date: /0 i’bé

‘;”Q’( Danie! A. Meer
Branch Chief, Response, Planning and Assessment Branch
EPA, Region 9
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EPA Region 9 Contacts:

Jason Musante, Federal On-Scene Coordinator -
EPA, Region 9 :
USEPA Southern California Field Office
Los Angeles, CA 41850 '

(213) 244-1821

Letitia D. Moore, Assistant Regional Counsel
Office of Regional Counsel, ORC-3

EPA, Region 9

75 Hawthorne Street

San Francisco, CA 94105

(415) 972-3928

Peter Guria
EPA, Region 9

- 75 Hawthorne Street, SFD-9
San Francisco, CA 94105
(415) 972-3043
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